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Abstract :

This study reviews medical error criteria in civil jurisprudence and
Islamic jurisprudence, in a comparative analytical approach, indicating the
points of agreement and difference and their role in drawing the scope of
civil medical liability. The first section shows the concept of medical error,
in civil jurisprudence and some related issues; as the theoretical and
legislative developments, and it displays it in the Islamic jurisprudence.
while the second section clarifies the criteria of medical error in the
jurisprudence of civil law; which lies in between general criteria and
specific distinction between the medical incident and the failure of
treatment. Then, it deals with the subject in the Islamic jurisprudence and its
related issues with indicating that has material criteria according to the
prevailing trend.
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2:J. penneau, Faute et erreur en matiére de resposabilité médicale, L.G.D.J, 1973,
P.220
% : Hoquet-Berg (s), L’erreur de diagnostic n’est pas toujours fautive, Cass. 1re civ.,
17  juin 2015, n° 14-19725, non publié au bulletin (F-D)
http://www.revuegeneraledudroit.eu/blog/2016/01/05/
*: ATunc,intervention au deuxieme congres international de morale
medicale,paris,1966, T.I , P.2
> :Finon (odile), Faute et assurance dans la responsabilité médicale, thése, paris,

1972, P.65.
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% Paris, 17 Juin, D.1988.inf.rap, P.497. Note. penneau.
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% Cass. Ire Civ. 7 Janv. 1997 : Gaz. Pal ,. 7-8 Fév. 1997, Flash juripr. P.32
95



EL - HAKIKA (the Truth) Journal for Social and Human Sciences Aidall Alas
Volume 17, Issue 04, December 2018 ISSN: 1112-4210 2018 sawsd - 04 230 17 alae
(Issue 47 of the previous sequence) EISSN: 2588-2139 (Gibaall Jddiill (40 47 22211)

Aa 8 pdgie e Sl [6 dam colS sl ofs dgdall Jeadld
oy zhall Al e oLty sl A515Y) "EVerY” o o V) ¢ iagyall
dise)y Jiay 4l diiags dalall sha) 8 e e Ko (S5l 4 e
sin 30 B owly QUEWY) Aae cualdy Ldphll Jeadl BA,
bl bl Al gne paey caad Com el Gl Y <1994

La court ' (il ieSan cand aiilly sSall 134 b b o
Lelae Camd L& dlgpend) clanl Jsdll &1 J) 'de cassation
e eling il il Guil e 1147 52kl B)a Jiey —Calisny)
Cipay zhall Jady ady 28 (capall Gm G2 pal) Gy celly
Aade (e dgila b Uaddl cigh e il

cowhll Cils e oJaill psra e G Sal I alys
s e lan e Tohie dadll 1 oS oy cailspue oldl i
idgpae il G ala o Aak B gy o) «@al Blas
el i oS et of e Zalall o2 st o) g5 i Dl

i 25 %S lemsa sia A Al gee ) Ly sl
Jawil e Play papd daba ela) oWl Zhall A& 3 -1997

b il gl dal) ae Cay elpas (mgally ol aalilly Ja0 53 cuad) o 1147 salal i !
31/2016 Ll omiba Lehaas J @lldg a4l 23 Y il Ganns ) oy DAY 138 of il 13) )
LA G s 38lal) e 5yl aae o axe b 200 deluall Y 2016 ulyd 10 3 &yl
https://www.legifrance.gouv.fr/affichCode.do;jsessionid=3E1A46EB34BF67C246F
84A9708728D24.tplgfr41ls 3?idSectionTA=LEGISCTA000032008380&cidTexte=
LEGITEXT000006070721&dateTexte=20180212
2 Cass. Tre Civ. 25 Fév. 1997, JCP 1997, ed.G.N°.11.
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Y G.\Viney et p. Jourdain, L’indemmisation des accidents médicaux : que peut faire
la cour de cassation, JCP, ed. n° 17, doc. 4016, P.182.
2 Ibid, P.181.
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1 S. Hoquet-Berg, obligation de moyens ou obligation de resultat & propos de la
responsabilité medicale, these. Paris XI1, 1995, N°26.
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- G.Viney et p. jourdain, op. cit, P.186.
2 Ibid, P.186.
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